UNI TED STATES BANKRUPTCY COURT
WESTERN DI STRI CT OF NEW YORK

CARDON REALTY CORP. Case No. 87-10054 K

Before the Court are matters under 11 U S.C. § 502(b).
They are objections to three clainms, totalling over $600, 000, which
were filed against the estate of this Chapter 7 Debtor, Cardon
Realty Corporation. The clains have been filed by three Pension
Funds seeking the wunpaid balance of pension plan w thdrawal
liability under the "Milti-enpl oyer Pension Plan Amendnents Act of
1980" (" MPPAA"), which Arendnents nodified the Enpl oyee Retirenent
| ncome Security Act (ERISA).! As described in one of the Pension
Fund's briefs:

MPPAA was enacted to require that a

contributing enployer wthdrawing from a

mul ti-enpl oyer pension plan pay w thdrawal

l[iability, whichis its proportionate share of

the plan's unfunded vested benefits. See 29

UusS C § 1381. However, Congress did not

[imt responsibility for withdrawal liability

to the wthdrawing enployer alone, but
extended it to the enployer's affiliated

busi nesses as well. MPPAA provi des that
trades and busi nesses under conmon control
shal | be treated as a single, unified

enpl oyer, 29 U S.C. 8§ 1301(b)(1) thus naking

IERISA is found at 29 U S.C. 8§ 1001 et sequitur. MPPAA is a
portion thereof, codified at 29 U S.C. 8§ 1381-1453.
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all nmenbers of the controlled group jointly

and severally liable for the wthdrawal

l[iability incurred by anyone of them

Central States, Southeast and Sout hwest Areas

Pension Fund v. Slotky, 956 F.2d 1369, 1372

(7th Cr. 1992).2

This Debtor has been found to be a nenber of a single
“controlled group” which included the now defunct Dor ns
Transportation, Inc. and also Oneida Mtor Freight, anong other
entities. Dorns ceased doing business in 1981, and Onei da becane
a Chapter 11 debtor in 1985. Two of the clains presently disputed
were clainms for pension plan withdrawal liability occasioned by
Dorns' wthdrawal, and another disputed claim arises out of
Oneida's wi thdrawal .

The obj ections have been fil ed by the Debtor corporation,
which is controlled by Donald Singleton and Carrie Singleton:
"Cardon" stands for "Carrie" and "Donald," according to Donald
Singleton's testinmony in the Oneida case. The Chapter 7 Trustee
has joined in the objections. Two other Pension Funds comrenced

the present Chapter 7 proceeding against Cardon by filing an

i nvol untary bankruptcy petition agai nst Cardon on January 12, 1987.

2'd ai mant Managenent - Labor Pensi on Fund Local 1730, |LA's
Menmor andum of Law in Qpposition to Debtor's Mition to D sall ow
Di scharge aimant's Proof of Claim" filed July 18, 1994, page
1.
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These Pension Funds® have been silent other than through the
Trustee, but they could be presuned to agree with the Debtor that
they are the only Pension Funds that have properly established
their rights against this particular Debtor, and to argue,
consequently, that the assets of this bankruptcy estate nust be
distributed only to those two Pension Funds, and that the clains of
the ot her Funds nust be disallowed. The only known asset of this
bankruptcy estate is a judgnment possessed by the Chapter 7 Trustee
against the Singletons personally in the aggregate anount of
$1.6288 mllion.* The Singletons and those two Funds appear to be
of one accord because although those two Funds have apparently
preserved their rights against the Singletons personally, and the
other Funds mght not have preserved their rights against the

Si ngl etons, and although participation by the other Funds in a

The New Engl and Teansters and Trucking I ndustry Fund and
the Teansters Pension Fund of Philadel phia and Vicinity.
Al though there is sporadic reference to a "New York Fund" in the
papers, the docket seens silent as to any such Fund.

't resulted fromthe Trustee's prosecution of fraudul ent
transfer clains arising out of the Singleton's sale of assets of
Cardon for their use in, inter alia, settling their personal
obligations to the Oneida bankruptcy estate. (Cardon's argunent
t hat $700, 000 went to "fund" the Oneida Plan is a charade. The
$700, 000 went to the Singletons for their own use in satisfying
their personal liability to Oneida. Cardon owed nothing to
Oneida. To the extent, however, that any fund has failed to
reduce their clainms by the anounts paid by Oneida, by the
Si ngl etons, or by any other source, the clains nust be anended.
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distribution of the limted assets of this estate will increase,
the remai ni ng exposure of the Singletons to the Phil adel phia and
New Engl and Funds, the Singletons' resources are not Iimtless and
the increased direct liability fromthemto the Phil adel phia and
New Engl and Funds m ght not be collectible.

O record, there are no creditors of this bankruptcy
estate other than the various Pension Funds. The filed clains are
substantially in excess of the face anount of the judgnent which
t he Trust ee has obtai ned agai nst the Singletons; consequently, the
extent of each claimant's recovery depends upon the all owability of
the clains of others. The disputed clains are as follows. The
Trucki ng Conpany of North Jersey Welfare Fund ("TENJ") has filed a
proof of claimfor $140, 131. 00 agai nst Cardon for the bal ance of
the anount owed upon the withdrawal liability assessed agai nst
Oneida/Dorns in 1981. The Managenent and Labor Pensi on Fund Local
1730 ("Local 1730") has filed a claimin the amount of $197, 981. 00
al so arising out of the 1981 w thdrawal of Dorns. The Frei ght
Drivers and Hel pers Local 557 Pension Fund ("Local 557"), on the
ot her hand, arose out of the 1985 w t hdrawal of Oneida, and it has
filed a claimin this case for $374, 071. 00.

The Debtor asserts that these cl ai ns shoul d be di sal | owed
under 11 U S.C 8§ 502(b)(1) on the grounds that they are not

enf orceabl e agai nst the Debtor. The Debtor clains that the notice



Case No. 87-10054 K Page 5

and demand requi rements of MPPAA were never conplied with by Local s
557 and 1730 as pertains to Cardon Realty; that the clains fil ed by
those Funds in this bankruptcy proceeding are untinely under
appl i cabl e non-bankruptcy | aw, and that those Funds are precluded
fromasserting these clains by |aches.

As to the TENJ claim (also referred to as the "North
Jersey clainl), the Debtor asserts that there has never been
"adequate notice" to Cardon, that the claimis barred by | aches,
and that TENJ's acceptance of certain escrow fund nonies
constituted an "accord and sati sfaction” requiring the di scharge of
the claim

In the alternative, Cardon argues that it and the Trustee
are entitled to arbitrate the alleged clains, subject to this

Court's review.

DI SCUSSI ON

Since the enactnment of MPPAA in 1980, that statute has
evol ved dramatically. Initially, enployers affected by it m ght,
in good faith, have thought that it was unconstitutional; or that
each entity sought to be held liable as a nenber of a controlled
group had to be separately served with notice of a claim of

w thdrawal liability; and that each entity thus served could
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i ndependently challenge (at the tinme of such service) the size of
the liability in light of facts that underlie the payroll records,
actuarial tables and other information upon which the liabilities
were conputed; and that it was i ncunbent upon the Pension Funds to
qui ckly i nvestigate, explore, and ferret out each entity that m ght
be held liable for underfunding. Enployers and owners m ght have
had what | wll call a "restrictive view' of the reach of the
statute at the tinme the statute was enact ed.

Pension Funds, on the other hand, initially had an
"expansi ve view' of the statute's reach. They believed that notice
of liability to one entity within the controlled group would
constitute notice to all entities in the group; that any entity
that wished to challenge the liability nust do so within a
speci fied nunber of days after the initial notice to any nenber
thereof, or be thereafter foreclosed from challenging the
liability; and that every nenber of the controlled group nmust step
forward at the outset and identify itself as such, and nust assure
that the liability will be paid by at |east sonme nenber of the
gr oup.

Consistent with the "restrictive view," the Singletons

and others wundertook (it seens)® a series of activities to

There has been no evidentiary hearing in the present
context. The facts recited here seemto be comon to the
recitations submtted by the parties and seemto be w thout
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chal | enge or evade the Pension Fund trustees, beginning in 1981 or
1982. Cardon's existence was not quickly disclosed.® Rather

Onei da/ Dorns chal l enged the constitutionality of the statute as
soon as the assessnment of the liability against Dorns was nmade in
1981. (Dorns was at the tinme related to Oneida.) The Singletons
caused Dorns/ Oneida to chall enge the dollar anbunt of sone cl ains,
but did not announce Cardon's existence or cause Cardon to
chal l enge any clainms. \When Oneida filed bankruptcy in 1985, the
Si ngl etons (and perhaps other controlling persons) did not cause
Oneida to schedule Cardon in the case as a co-obligor as to the
Pensi on Funds' cl ains agai nst Oneida. Had they done so, the world
(and, nore particularly, all of the Pension Funds) woul d have been
on notice of the existence of Cardon and coul d have pursued Cardon
at that tinme, even into involuntary bankruptcy if necessary.
Furthernore, if there was a right of contribution or indemity on
behal f of Cardon agai nst Oneida or other affiliated entities (there
wer e several other val uable corporations owned by Singleton famly
menbers or interests), Cardon should have been scheduled in the

Onei da bankruptcy as a contingent creditor of Oneida, and creditors

significant dispute.

6Cardon was one of a nunber of related corporations that
owned the various termnals fromwhich Oneida/Dorns operated its
t rucki ng busi ness.
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of Cardon - whether they were only the Pension Funds, or the
Pensi on Funds and i nnocent third party creditors with no know edge

of Cardon's nmenbership in a controlled group - could have insisted

(by means of involuntary bankruptcy if necessary) upon the pursuit

of Cardon's clains for contribution or i ndemity agai nst Onei da and

any other entities. (Sonme of those entities mght have been
solvent at the tine.)’

Again, consistent with the restrictive view of the
statute's reach, when the Singletons and the Creditors' Conmmttee
in the Oneida case reached a settl enment of Oneida's possible clains
agai nst the Singl etons personally, the Singletons treated Cardon as
their own asset to liquidate: Cardon had not been served with a
separ at e demand and m ght have been sol vent were the pension cl ai ns
not enforceabl e agai nst Cardon for any reason, so they took nore
than a mllion dollars in value fromCardon, of which over $700, 000
was supposedly used to fulfill their personal obligations to Oneida
under the settlenent. \When the present involuntary petition was
filed in 1987, they continued to argue the restrictive view. They
argued that the various Funds were not creditors of Cardon, and

they would not include the Funds in the schedule of creditors,

I'f the MPPAA |iability of Cardon rendered Cardon insol vent,
then the Singletons' were required to adm nister Cardon's affairs
as fiduciaries for the benefit of Cardon's creditors. See this
Court's decision in In re Al bion D sposal, 152 B.R 794.
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until they were ordered to do so just this year (7 years after the
i nvoluntary petition) after vigorous protests and an appeal .

But during the fourteen years that they have consistently
acted and relied upon their faith in that view, the | egal basis for
such reliance has gradually but substantially been eroded. MPPAA
has w t hst ood repeated constitutional attack.® Each of three tines
that a U S. Crcuit Court of Appeals has considered the question of
"notice," they have ruled that notice to one nenber of a controlled
group constitutes notice to every nenber. ° (The present Court's
own Circuit Court, the Second Circuit Court of Appeals, has not
considered the issue). And the failure to tinely arbitrate has

been held to foreclose the ability to contest liability on anpbunt, ©

8See, for exanple, Concrete Pipe and Products of California,
Inc. v. Construction Laborers Pension Trust For Southern
California, 113 S.C. 2264 (1993); Connelly v. Pension Benefit
Guaranty Corporation, 475 U.S. 211 (1986); and Dorns Transport,
Inc. v. I.A M National Pension Fund, 578 F.Supp. 1222 (D.C
1984), aff'd. without opinion 753 F.2d 166 (D.C. G r. 1985).

Trust ees of the Amal gamated | nsurance Fund v. Shel don Hal
Clothing, Inc., 862 F.2d 1020 (3rd Cr. 1988); Teansters Pension
Trust Fund v. Allyn Transportation Conpany, 832 F.2d 502 (9th
Cr. 1987); |UE AFL-Cl O Pension Fund v. Barker and WIIianson,
Inc., 788 F.2d 118 (3rd G r. 1986).

'New York State Teansters Pension Fund v. MN chol as
Transportation Conpany, 848 F.2d 20 (2nd Cr. 1988); Bowers v.
Transportacion Maritima Mexicana, S. A, 901 F.2d 258 (2d Gr.
1990).
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even when it is a bankrupt, this bankrupt, that is seeking to

challenge liability and anpunt. !

Bearing the torch of the "restrictive view' toits bitter
end, the Debtor asks this Court to reject the reasoning of the
numerous courts, including the three decisions of two circuits
cited above, to the effect that notice to one nenber of a
controlled group is noticeto all. | ampersuaded, however, by the
case of | UE AFL-Cl O Pensi on Fund v. Barker and WIIlianson, 788 F. 2d
118 (3rd Cir. 1986) that the rule is as those courts enunciate. !?

| find that the notice given to Dorns and/or Oneida
constituted notice to Cardon Realty Corporation, and that Cardon
was required to seek arbitration within the tinme that those
entities had in which to make that demand, or be barred. Cardonis

barr ed.

U'n re Cardone [sic] Realty, 99 B.R 202 (WD.N. Y., 1989).

2 n Trustees of the Amal gamated | nsurance Fund v. Shel don
Hall dothing, Inc., 862 F.2d 1020 (3rd Cr. 1988) and in
Teansters Pension Fund v. Allyn Transportation Conpany, 832 F.2d
502 (9th Cr. 1987), a different panel of the 3rd Grcuit and a
panel of the 9th G rcuit, respectively, were simlarly persuaded
by the reasoning of the Barker and WII|ianmson case.



Case No. 87-10054 K Page 11

The Statute of Limtations

In the Pension Plans' assertions of their clainms under
MPPAA, it 1is not enough that proper notice be given to the
controll ed group. Once the notice and demand are di shonored, then
any civil action with respect to a nulti-enployer plan is governed
by the Statute of Limtations contained in 29 US. C 8§ 1451(f),
whi ch provi des:

An action under this section my not be
brought after the later of -

(1) Six years after the date on which the
cause of action arose, or

(2) Three years after the earliest date on
which the plaintiff acquired or should have
acqui red actual know edge of the existence of
such cause of action; except that in the case
of fraud or conceal nent, such action may be
brought not later than six years after the
date of discovery of the existence of such
cause of action.

It is well understood that a cause of action under MPPAA
ari ses when the enployer defaults on paynents under the post-
wi t hdrawal schedule of withdrawal liability paynents.®®

This Court holds that the Debtor's argunment to the

BCentral States Pension Fund v. Navco, 3 F.3d 167 (7th Gr
1993), which decision additionally holds that that date governs
for Statute of Limtations purposes, and not any |ater date on
whi ch the pension fund ascertains the identity of a particul ar
control |l ed-group nenber that it seeks to hold |iable.
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contrary is in error; it is not true that the Statute of
Limtations begins to run when the enployer ceases making
contributions to the original plan or otherwi se withdraws in whol e
or in part fromthat Plan.

Local 1730, consequently, correctly clains that the
Statute of Limtations began as to its claimon or about COctober 1
1982, when Dorns failed to nmake its first schedul ed paynent.* The
TENJ clai mm ght conceivably be viewed to have arisen as early as
Sept enber or Novenber of 1981 when TENJ gave notice to Dorns of its
demand for paynent. However, Dorns and Oneida then sued TENJ and
obtai ned, on January 15, 1982, an Oder of the United States
District Court for the District of New Jersey by which TENJ was
"restrai ned and enjoined fromfurther prosecution of its w thdrawal
[Tability claimunder the procedures set forth in MPPAA pending a
determ nation of the constitutional issues raised by [Dorns and
Oneida] or until further order of the Court ...." According to

TENJ, the union was enjoined fromthat date until early in 1988

14See page 14 of its Menorandumfiled July 18, 1994.
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frombringing suit against Cardon.! As explained by TENJ, ¢

By January, 1987 the two petitioning
creditors, Philadelphia Vicinity Teansters
Fund and New Engl and Teansters Fund had pl aced
Cardon Realty in involuntary bankruptcy.
Thus, even if TENJ had known of the existence
of Cardon, it could not have taken any action
until after the disputed bankruptcy filing

However, TENJ was unaware of the bankruptcy
since it received no notice. TENJ filed its
claim in Mrch, 1993, after it |earned of
Cardon's status as a controlled group nenber
and after it learned of the bankruptcy. The
proof of claimwas filed five (5) years after
the injunction was lifted, within the six-year
Statute of Limtations of MPPAA

The involuntary petition in this case was filed on
January 12, 1987. Consequently, if the cause of action on behal f
of TENJ did not arise until the fall of 1981, and if (as discussed
later) 11 U.S.C. 8§ 108(c) tolled the Statute of Limtations as of
the filing of the voluntary petition, then the issue of the
restraining order is irrelevant. (In fact, the parties seemto
agree that the cause of action arose nmuch later, when escrow
proceeds were distributed, as discussed |later.)

Local 557's claim unlike the clains of Local 1730 and

The present Court believes that if TENJ had known of
Cardon, it could have (and perhaps shoul d have) petitioned the
New Jersey District Court for relief to pursue Cardon

18See its "Response to Singletons' Letter Brief in Support
of Objection to Caim" filed February 14, 1994, page 7.
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TENJ, arose out of the filing of the Onei da bankruptcy in 1985, not
out of the cessation of Dorns' business in 1981. The notice was
sent to Oneida on August 8, 1985. Consequently, if Section 108 of
the Bankruptcy Code operates as described above, the 1987
involuntary petition against Cardon began tolling the six year
Statute of Limtations years before the expiration of that
[imtation.

Because this Court has ruled that (in the absence of
| aches; see below) the cause of action accrues, at the earliest,
when the enployer's withdrawal liability paynents becone overdue,
these three proofs of clains are not subject to disall owance on
Statute of Limtations grounds, provided that the Statute of
Limtations has been tolled since the filing of the involuntary
petition by operation of 11 U S.C. § 108(c).

The Debtor ignores 11 U S.C. 8 108 entirely in its
argunents in support of its view that the pertinent |imtations
periods expired no later than sonetine in 1991. The Debtor seens
to believe that the pendency of the bankruptcy case is irrel evant
to the running of the Statute of Limtations and that the Funds
were required to assert their clains as if section 108 did not
exi st even though the Debtor elected not to schedul e the Funds as
creditors; and even though the Funds, consequently, did not receive

notice fromthe Court of the pendency of the bankruptcy; and even
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t hough the law is that even if the Funds had know edge t hereof,
they were not required to assert their clains because no date had
been set for the filing of proofs of claimin the case until this
Court's order of February 24, 1994 fixing a clainms bar date of
April 12, 1994.

The | anguage of the Statute is clear, and the Court hol ds
t hat because the Statute of Limtations had not run prior to the
filing of the involuntary petition, and because the automatic stay
is still in effect as to these clainmants' rights against the
Debtor's estate, then the Statute of Limtations has never |apsed
as to these clains even to this day. If the clains are to be
di sal | oned under 11 U. S.C. 8 502, it nust be on grounds other than
an assertion that they are unenforceabl e against the Debtor by

reason of expiration of the Statute of Limtations.

Laches

The Debtor argues that the Doctrine of Laches precludes
t he Pension Funds from asserting their clains.

This Court has no quarrel with the viewthat | aches m ght
precl ude enforcenment of a claimbefore the expiration of a Statute
of Limtations if it is not clear that a statutory limtations

period applies to the action or if the limtations period is being
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applied to an equitable or legal renedy only by way of anal ogy.?
This Court has great difficulty, however, accepting the proposition
that "Laches and the Statute of Limtations are nutually excl usive,
even when the statute has been nade specifically applicable to the
claimand the claimwas brought within the statutory period."18
Nonet hel ess, assuming for the sake of argunment that

| aches could apply, the present Court rejects the application of

"See 27 Am Jur.2d, Equity § 160.

¥n re Centric Corporation, 901 F.2d 1514 (10th Cr. 1990),
which cited, for that proposition, the case of Arnstrong v. Maple
Leaf Apartnents Limted, 622 F.2d 466 (10th Cr. 1979). To the
present Court's view, the Arnstrong case did not stand for that
proposition. Rather, that case involved the interpretation and
application of State Law Doctrines of Limtations and Laches to a
federally created cause of action. The present Court doubts that
it my apply the equitable Doctrine of Laches to a MPPAA cause of
action in such a manner as to nullify the express conmand of
Congress granting a six-year Statute of Limtations: conpare,
however, |ILGAJ National Retirenment Fund v. Levy Brothers Frocks,
846 F.2d 879 (2d Cr. 1988) in which the Court stated that the
MPPAA action before it "was commenced well within the six-year
Statute of Limtations under 29 U S.C. § 1451(f), and in light of
the conplexity of the tasks inposed on the Fund under the Statute
and Congress' clear intention to help the plans coll ect
withdrawal liability, we cannot say that appellants' delay was so
unreasonabl e as to support a defense of |aches." This |anguage
m ght suggest the Second Circuit was not prepared to rule out the
possibility that a MPPAA action comrenced within the Statute of
Limtations m ght nonethel ess be dismssed for equitable reasons.
It has been offered by the Funds, however, that the Crcuit was
referring to tinme before the Notice of Wthdrawal Liability was
served by the Funds there in question, not to the six years
bet ween the Notice and a civil action.
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the doctrine to bar the clainms in the case at bar. The Debtor
correctly cites only the first part of the rule governing | aches;
it omts the critical second part. The first part, as stated in
the case of In re Drexel Burnham Lanbert G oup, Inc., 151 B.R 674
(Bankr. S.D.N. Y. 1993) is that:

In the Second Circuit, the Laches Doctrine

considers the follow ng factors: (1) proof of

delay in asserting a claim despite the

opportunity to do so, (2) |ack of know edge on

the defendant's part that a claim would be

asserted, and (3) prejudice to the defendant

by the allowance of the claim Rapf v.

Suffol k County of New York, 755 F.2d 282, 292
(2d Cr. 1985).

But the second part is contained in the Rapf case itself
wherein the Second Circuit Court of Appeals stated that "[1]n order
to show t hat he has been prejudi ced, a def endant nmust show reliance

and change of position resulting fromthe delay."?®

That the Singletons nay be prejudiced by allow ng the
Funds' clainms is not relevant to the Court's determ nation because
the Singletons are not the "defendants" here. The clains asserted
by the Funds are clains against the bankruptcy estate of Cardon
Realty, and so long as the estate of Cardon Realty is nerely a
fixed anmbunt of dollars, the estate cannot be prejudiced by

anything this Court mght say about how the funds are to be

19Rapf at 292.
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distributed. It is true that the Court nust be concerned with the
interests of the two Funds that filed the involuntary petition, as
they are beneficiaries of this Debtor's estate. Wile it may be
argued that those Funds woul d be prejudi ced by the all owance of the
three clains at issue, this Court cannot see how any such prejudice
m ght be the result of the three Funds' l|ack of diligence. The
Phi | adel phia Fund and the New England Fund, which filed the
i nvoluntary petition against Cardon, have not been shown to have
done anything at all in reliance upon inaction by the other Funds.
As of 1987 when they filed the involuntary petition against Cardon,
t hey had done only what was diligent, regardl ess of the actions of
ot her Funds. Furthernore, that there may be a |arger nunber of
valid cl ains agai nst the estate than they heretofore believedis to
them a major "disappointnent” (as noted by Local 1730), but not
prej udi ce.

Again, as to the Singletons, this Court is aware of no
interpretation of the Doctrine of Laches by which an action by one
party against another party should be dismssed because of
prejudice to a non-party, unless that non-party is an "innocent
[third] party."2° The Singletons should have caused Cardon to be

listed as a co-obligor in the Oneida bankruptcy in 1985 and they

20Johnson v. Atlantic, GQulf and West India Transit Conpany,
156 U.S. 618 (1895).
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shoul d have schedul ed the Funds as creditors in this involuntary
bankruptcy fil ed agai nst Cardon in 1987. The Singletons are not in
a position to conplain of their change in position between 1987 and
the present day (if not between 1985 and the present day). It is
di si ngenuous of themto do so. |If |aches did not already forecl ose
these clains in 1987, then it does not foreclose these clains now,
and as of 1987 there had been no change in position either by the
Singl etons or by the petitioning involuntary creditors that was a
result of a lack of diligence or of inaction by the claimnts

presently before the Bar.

Accord and Sati sfaction, and Wi ver

The Debtor argues that TENJ "inpliedly agreed to accept
only nonies from the [Oneida] bankruptcy in satisfaction of its
cl ai m agai nst [ Oneida] and nenbers of its common control group, "2
when TENJ accepted nonies from an escrow account that had been
established in connection with Oneida and Dorns' |awsuit agai nst
TENJ attacking the constitutionality of MPPAA, and when TENJ]
additionally accepted a distribution of funds from Oneida. This

argunment attenpts to charge TENJ with constructive know edge of the

21Debtor's letter-brief, at 19, filed Jan. 27, 1994.
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exi stence of Cardon and of Cardon's rel ationship to Onei da, because
Donal d Singleton had disclosed the existence of Cardon to the
Oneida creditors' commttee in an exam nation under oath under
Bankruptcy Rule 2004 in the Oneida case in 1985. It is an effort
to obtain a ruling that the Singletons, when speaking as the
controlling persons of Oneida in Oneida' s bankruptcy were in sone
fashion acting as agents of Cardon and that those persons
interacting with Oneida as a Debtor-in-Possession were chargeabl e
with an intent to be bound as to Cardon, by neans of Oneida's
actions. The Court knows of no theory of law to support such
construction. Anmobng other defects, it treats "capacity" and
"separate entities" as legal nullities.

Only if there had been either (1) a "due diligence"
obligation, or (2) actual know edge of the existence of Cardon and

denonstrable intent to release it, could such argunents hold water.

Simlarly, the Debtor's assertions that the other Funds
have wai ved their clainms nust fail, as nust the Debtor's argunent

that TENJ is estopped by a 1988 letter to the attorneys for Oneida

to the effect that TENJ "has not alleged" liability against any
conpani es other than Dorns/ Oneida. These argunents reach far
beyond the imts of "know edge," "capacity," "separate entity" and

ot her applicable | egal concepts.
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Reconputation of Liability

The Debtor asserts a right to seek review of the
calculation - to challenge the withdrawal liability determ nation
-either inthis Court, or through arbitration that woul d be subj ect
tothis Court's review. The Trustee, in the sane vein, argues that
t he "substance" of the Funds' clains is not yet properly before the
Court. He wishes to preserve his right to exam ne the substance of
the claim- e.g. whether it was conputed properly, and the accuracy
of the actuarial tables upon which it is based - and to raise an
objection later, if appropriate.

The Debtor's argunents are based on (1) what it believes
to be grounds for an equitable tolling of the time within which
arbitration may be sought under MPPAA, or, in the alternative, (2)
the authority of a Bankruptcy Court to engage in a substantive
review of the clains.

As to equitable tolling, it is ably noted in the
suppl enental letter-brief filed on behalf of Local 1730 that
Dorns'/Oneida's early experience wth MPAA by which it
i mredi ately chal |l enged the | aw upon TENJ's assertion of w thdrawal
l[tability, and obtained a consensual order restraining TENJ from

enforcing its rights under MPPAA during the litigation, proves that
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the Singletons knew the proper procedures by which Cardon could
have prevented a wai ver and default of its rights to seek review.
Furthernore, the "restrictive" viewof the reach of the statute had
been unravelling in courts as early as 1982, including a 1984
Uni ted St ates Supr ene Court Deci si on uphol di ng t he
constitutionality of the statute (Pension Benefit Guaranty Corp. v.
R A Gay & Conpany, 467 U S. 717 (1984)). By 1985, there was a
cl ear and unanbi guous holding that notice to a single controlled
group nenber is sufficient to bind all (Connors v. Calvert
Devel opment Conpany, 622 F.Supp. 877 (D.C. 1985)), and that
deci si on was rendered before the expiration of Cardon's opportunity
to contest Local 1730's assessnent of withdrawal liability in the
context of its clains in the Onei da bankruptcy.

As set forth in the supplenental letter-brief by Loca
1730, "if [Cardon] ignored the statute with the hope that at sone
future point in time it would be pronounced unconstitutional
Cardon ran the risk of waiving whatever rights it may have had. ...
Havi ng chosen to roll the judicial dice, Debtor cannot invoke
equity to save it fromthe consequences."

Assum ng, for the sake of argunent, that this Court has
di scretion to grant an equitable tolling of the period wi thin which
Cardon may seek arbitration of the Fund's clains, the Court finds

fromthe above that the equities do not favor such tolling.



Case No. 87-10054 K Page 23

As to the assertion that this Court may reviewthe clains
pursuant to the general authority of the Bankruptcy Courts, the
Court again observes that if these clains are inflated, but are
beyond review, then creditors of Cardon have been injured by the
Singletons' reliance on the restrictive view of the reach of the
statute. Had the Singletons caused Cardon to step forward when
Onei da/ Dorns was assessed, the creditors of Cardon coul d have been
prot ect ed agai nst an i nproperly cal cul ated assessnent. The bi ndi ng
effect of default has been well settled in this circuit, outside
the context of bankruptcy cases?? and it is not wunusual for
prepetition defaults by the Debtor to have adverse, but nonet hel ess
bi ndi ng, consequences in bankruptcy, for the Debtor's creditors.
Consi der, for exanple, Kelleran v. Andrejevic, 825 F.2d 692 (2d
Cr. 1987), establishing that this Court may not |ook behind a
State Court's grant of a default judgnent in determning the
allowability of aclaim in the absence of fraud or collusion. And
as 11 U.S.C. 8§ 108 contenplates, creditors mght be at a |loss for
the Debtor's pre-petition failure to assert an insurance claim for

exanple, in atinely fashion. |If inaction or inattentiveness by a

22New Yor k Teansters Pension Fund v. MNi chol as
Transportation Conpany, 848 F.2d 20 (2d G r. 1988); Bowers V.
Transportacion Maritima Mexicana, S. A, 901 F.2d 258 (2d G r
1990).
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debtor does not at sone point bind its creditors, then an
i nvol untary bankruptcy filing would itself not be a "tine-limted"
remedy; rather, involuntary bankruptcy woul d becone the "sol ution”
to long-final resolutions suffered by a debtor. No such corruption
of notions of "finality" should read into the powers inherent in
the clains all owance process.

VWiile | agree with the Trustee that it was in a different
setting that the District Court decision earlier in the present
case, quoted with approval the previous Bankruptcy Judge's finding
"that it is perfectly appropriate in the context of an involuntary
petition to bind the Debtor with the effects of a procedura
default, which concededly occurred in this case, and that was
nanmely this Debtor's failure to seek arbitration on the issue of
the amount of its alleged liability," (Cardone at 205), it is
nonet hel ess clear that the result is not different here. It is not
"l aw of the case" that requires a ruling in favor of the Funds
here, but rather it is the sound principle that where, as here,
Congress has established the nmethod of fixing a claim and that
cl ai mhas becone fixed in accordance with that nethod, then neither
the Debtor nor its creditors can acquire greater rights by afiling
of bankruptcy. Assum ng for the sake of argunent that the clains
are excessive, then any injury to other claimnts here is not the

fault of the law nor the fault of the claimants; rather it is the
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fault of those who failed to face the realities of a crunbling
"view," and failed to performtheir duty to protect the creditors

of their various enterprises.

Concl usi on

| have considered all other argunents raised by the
Debtor and Trustee and find them to be wthout nerit. The
objections to the clainms of TENJ, Local 1730 and Local 557 are
rejected in their entirety, except that any claimthat fails to
t ake account of previous paynents nust be anended (see footnote n.

4, above).?

2]t mght seemthat this result flies in the face of the
holding that 6 years is anple tinme for a diligent fund to
di scover the identity of the menbers of the controlled group.
(See footnote 13 above). After all, the effect of the
Singletons' failure to equip the Court to notify these funds was
to artificially create a circunstance, fromthe funds view,
identical to there having been no bankruptcy filing -- the funds
did not bring action within 6 years.

Why, then, should § 108 give thema "free ride" from
1987 to 1994? The answer is that that is what bankruptcy is for.
Here, the New Engl and and Phil adel phi a Funds i nvoked the process.
They knew that in so doing they would have to share ratably with
other funds who filed tinmely proofs of clains. Although it was
their diligence that save these other funds froma tinme bar, they
have not conpl ai ned here of any prejudice.

The result would have been no different had Cardon
filed bankruptcy voluntarily, or had it been a non- MPPAA creditor
who filed the involuntary petition. Cardon m ght have filed
voluntarily in order to achieve an orderly liquidation. A non-
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SO ORDERED

Dat ed: Buffal o, New York
Septenber 9, 1994

U. S. B. J.

MPPAA creditor mght have filed an involuntary petition against
Cardon if MPPAA claimants were receiving preferential paynents
from Car don

These are what bankruptcies are all about, and the
tolling wought by 8 108 is a critical part of it. That these
claimants fare better here than they would have but for the
bankruptcy filing (because they would have been tinme-barred
out si de bankruptcy) is not inequitable, prejudicial, inadvertent
or untoward. It is an incident of bankruptcy's roots in
orderliness and in enphasizing equality of distribution over the
"race to the courthouse."



